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CHARLES TONY PICCUTA (AZ SBN: 028444)
PICCUTA LAW GROUP, LLP

8700 E. Pinnacle Peak Road, #205

Scottsdale, Arizona 85255

Telephone: (855) 742-2882

Facsimile: (831) 920-3112
charles@piccutalaw.com

Attorney for Plaintiff
Derrick Hathaway

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
PHOENIX DIVISION

DERRICK HATHAWAY, ) Case No.: 2:17-CV-03048 SPL-DMF
)
Plaintiffs, ) FIRST AMENDED COMPLAINT for:
)
V. ) 1) Excessive Force in Violation of the
) Fourth Amendment Under Bivens;
JOSHUA FISTER, DOMINIC LOPEZ, ) 2) Violation of the Federal Tort Claims Act
UNITED STATES OF AMERICA and DOES ) 28 USC § 1346(b) (for Battery, Assault,
1-5, ) Negligence and Negligent and Intentional
) Infliction of Emotional Distress)
Defendants. )
) JURY TRIAL REQUESTED ON BIVENS
) CLAIM
)
)
COMES NOW the Plaintiff, by and through his undersigned counsel, and complains and
alleges as follows:
INTRODUCTION
This action arises from the use of excessive force by federal police officers employed by
the United States Department of Veteran Affairs. On September 9, 2015, Plaintiff, who is a
Marine veteran, went to the Veteran Medical Center at 650 E. Indian School Road in Phoenix,
Arizona for post-traumatic stress disorder medication. While there, he was taken into police
custody and arrested. Plaintiff was then handcuffed with his hands behind his back and escorted

by multiple officers to a holding cell in the station.
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After the door to the holding cell was opened, two officers, Defendants, Joshua Fister and
Dominic Lopez, took a hold of Plaintiff’s upper body from behind and ran him head and face
first into the back of the holding cell. After forcefully pressing him against the back wall, the two
officers then slammed him to the hard floor of the holding cell which aggression and force. As a
result, Plaintiff sustained an approximate 2 inch gash/laceration to his forehead resulting in
permanent scarring. Plaintiff also sustained a complete left ACL tear and multiple tears of his
meniscus requiring a complete ACL reconstruction surgery.

After Plaintiff was on the floor with his head gushing with blood, two other officers
joined in. One of the officers involved choked Plaintiff by placing his hands around his throat
until he could no longer breathe. Plaintiff was then “hog-tied” and left on the floor until medical
attention could be rendered.

At no time, during the events described above or after, did Plaintiff resist any officer,
strike any officer, threaten any officer or take any other action that could be construed as
aggressive or non-compliant. The actions of the officers were unprovoked, unreasonable,
unnecessary, uncalled for and malicious. The officers used excessive force on Plaintiff while he
was in custody and while his arms were handcuffed behind his back. At the time of the attack, at
least five officers were present, no crime was being committed and Plaintiff was not a flight risk.

Plaintiff is suing the officers who used excessive force against him in their individual
capacities. Plaintiff is suing the officers for violating his constitutional right to be free from
excessive force under the Fourth Amendment to the United States Constitution. Plaintiff is
bringing this action pursuant to Bivens v. Six Unknown Agents of Fed. Bureau of Narcotics, 403
U.S. 388; 91 S. Ct. 1999 (1971) to redress the violations perpetrated by the officers while acting
under the color of law.

I

1

First Amended Complaint
2




© 00 ~N oo o B~ O w N

S T N B N N N T T N e N N N T e o e =
©® ~N o O B~ W N kP O © 00 N o o N~ W N Bk O

¢

Case 2:17-cv-03048-SPL-DMF Document 29 Filed 07/05/18 Page 3 of 26

JURISDICTION AND VENUE

1. This court has jurisdiction over this action and the claim contained herein
pursuant to 28 U.S.C. 88 1331 and 1343, because Plaintiff’s claim arises under the U.S.
Constitution and the Fourth Amendment thereto and as authorized by Bivens v. Six Unknown
Agents of Fed. Bureau of Narcotics, 403 U.S. 388; 91 S. Ct. 1999 (1971). This court futher has
jurisdiction over the Federal Tort Claims Act claim pursuant to 28 USC § 1346(b)(1).

2. The acts and omissions giving rise to Plaintiff’s claim occurred within the
geographic boundaries of the County of Maricopa. Therefore, the appropriate venue for this
action is in the United States District Court for the District of Arizona, Phoenix Division
pursuant to 28 U.S.C. 88 1391(b)(2) and 1391(e)(1)(A)&(B).

JURY DEMAND
3. Plaintiff demands a trial by jury in this action as to the Bivens claim.
IDENTIFICATION OF PARTIES

4, Plaintiff, Derrick Hathaway (hereinafter “Plaintiff” or “Mr. Hathaway”), is a
Caucasian adult and natural person who is a Marine veteran having served on multiple tours in
Kosovo over the course of five years. At all times relevant hereto Mr. Hathaway resided in
Maricopa County, Arizona.

5. At all times relevant hereto, Defendant, Joshua Fister (hereinafter “Fister”), was
employed as a police officer by the United States Department of Veteran Affairs (“V.A.”). Upon
information and belief, during all relevant times hereto he resided in Maricopa County, Arizona.

6. At all times relevant hereto, Defendant Dominic Lopez (hereinafter “Lopez”) was
employed as a police officer by the United States Department of Veteran Affairs. Upon
information and belief, during all relevant times hereto he resided in Maricopa County, Arizona.
I
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7. The true names and capacities of the defendants DOE 1 through 5 are unknown to
Plaintiff at this time but include the other V. A. police officers who were involved in the violence
committed on Plaintiff. Therefore, Plaintiff sues these defendants by such fictitious names.
Plaintiff is informed and believes that each of the defendants designated as a DOE acted
wrongfully and is responsible in some fashion for Plaintiff’s injuries as herein alleged. These
DOE defendants will be later named when their identities and further information is obtained or
made known to Plaintiff.

8. At all relevant times hereto, Defendants were working in their capacity as police
officers for the V.A. at the Veteran Medical Center at 650 E. Indian School Road in Phoenix,
Arizona. In this capacity they were with full police powers, in full police uniform and within the
apparent course and scope of their agency and/or employment.

9. At all relevant times hereto, Defendants were acting under color of law, authority,
customs and usage of the Constitution and laws of the United States and within the scope of their
employment with the United States Department of Veteran Affairs

STATEMENT OF FACTS

10.  On September 9, 2015 at approximately 10:30 AM, Mr. Hathaway went to the
Veteran Medical Center (“hospital”) at 650 E. Indian School Road for post-traumatic stress
disorder medication.

11.  After encountering police officers at the hospital, he was arrested, handcuffed
with his hands behind his back and taken into custody by the police officers.

12. Mr. Hathaway was then taken by police officers to a secured “station” at the
hospital that contained a holding cell.

13. Upon arriving at the holding cell, no less than 5 officers were present or within
the immediate vicinity.

1
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14.  With the door to the holding cell open, officers Fister and Lopez grabbed Mr.
Hathaway’s shirt from behind, around his shoulder area, with both of their hands on each side.
Fister and Lopez then ran Mr. Hathaway 8-10 feet from the entry door into the back holding wall
of the cell. They did this action with great force and purposefully caused Mr. Hathaway’s face,
head and body to slam into the back wall of the holding cell with their full force behind them and
with a running start.

15. Fister and Lopez then held Mr. Hathaway pinned against the back wall of the
holding cell and instead of releasing their hold and exiting, they purposefully and maliciously
threw him to the hard ground of the holding cell head and face first again with their full weight
and force behind them.

16.  Two other officers that were present then joined in and placed their weight on Mr.
Hathaway by placing their knees or other body parts on Mr. Hathaway’s back and limbs. While
this was happening one of the officers wrapped his hands around Mr. Hathaway’s neck and
throat choking him to the point where he was without air and unable to breathe. Upon
information and belief, the officer that choked Mr. Hathaway was Fister.

17. The officers then “hog-tied” Mr. Hathaway and left him bleeding and battered
until medical aid could be rendered.

18. During the above-described events no less than five officers were present and Mr.
Hathaway was in police custody with his hands behind his back.

19.  Atno time during the above described events did Hathaway resist any officer,
strike any officer, threaten any officer or take any other action that could be construed as
aggressive or non-compliant.

20.  The actions of the officers were unprovoked, unreasonable, unnecessary, uncalled

for and done with the malicious intent to injure and punish Mr. Hathaway.
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21.  Atthe time of the aforementioned events, Mr. Hathaway was not committing a
crime, did not pose a threat of safety to any defendants or civilians, was not actively resisting
arrest and was not a flight risk.

STATEMENT OF INJURIES AND DAMAGES

22.  Asaresult of the severe and unnecessary force used by the defendants, Mr.
Hathaway sustained an approximately 2 inch gash on his forehead resulting in permanent
scarring and suffered a complete ACL tear of his left knee and multiple meniscus tears requiring
a complete reconstruction surgery. Mr. Hathaway has also sustained damages, including, but not
limited to: pain, discomfort, suffering, disability, disfigurement, loss of normal living, medical
expenses, emotional distress, anxiety, humiliation and loss of enjoyment of life.

FIRST CLAIM FOR RELIEF
Violation of Fourth Amendment Rights - Excessive Force Under Bivens
(Against Lopez and Fister)

23.  Plaintiff incorporates by reference paragraphs 1 through 22 above as though fully
set forth herein.

24.  Pursuant to the Fourth Amendment of the United States Constitution (and as
allowed by Bivens), Plaintiff had the right to be free from the unreasonable and excessive use of
force by the Defendants and any other instrumentalities of federal government.

25. In doing the above-mentioned acts, Defendants acted under the color of law and
with the apparent authority of the law to violate Plaintiff’s Fourth Amendment right to be free
from the unreasonable and excessive use of force against him.

26.  The actions of the defendants were done with malice and with the intent to harm
and punish Plaintiff.

27.  As aproximate result of the Defendants’ wrongful conduct, Plaintiff suffered
injuries and damages as set forth above and prayed for below.

1
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SECOND CLAIM FOR RELIEF
Violation of Federal Tort Claims Act 28 U.S.C. 1346(b)(1)(for battery, assault, negligence
and negligent and intentional infliction of emotional distress)
(Against all Defendants)

28.  Plaintiff incorporates by reference paragraphs 1 through 22 above as though fully
set forth herein.

29.  On August 31, 2017 and September 7, 2017, Plaintiff gave notice of his complaint
and claim (on standard Form 95) to the United States Department of Veteran Affairs and Veteran
Health Administration Pacific-South, Office of Chief Counsel located at 650 E. Indian School
Road, Bldg. 24, Phoenix, Arizona 85012. The Form 95 was hand delivered, faxed and sent by
certified mail. A true and correct copy of the Form 95 with attachments is attached hereto as
EXHIBIT 1.

30.  Plaintiff received a stamped copy of the Form 95 showing it as received by the
United States Department of Veteran Affairs and dated September 7, 2017. A true and correct
copy of the Form 95 stamped as received is attached hereto as EXHIBIT 2.

31. In October 2017, Plaintiff received a letter from the United States Department of
Veteran Affairs, advising that it had received the Form 95 and notice of claim and setting forth
that the “VA has six months to consider a claim before you have the option to file suit on behalf
of your client.” The letter also assigned an adjuster/investigator to the claim and was dated
October 17, 2017.

32.  Asof May 19, 2018, Plaintiff had not received any further correspondence from
the United States of America or its Department of Veteran Affairs regarding the claim or
advising that the claim had been denied. As such, six months has passed since giving notice of
the claim and delivering the Form 95 and Plaintiff has sufficiently exhausted his administrative

remedies entitling him to now file a claim pursuant to the Federal Tort Claims Act.

I
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33.  The aforementioned conduct of Fister and Lopez was while they were acting in
their capacities as police officers for the United States Department of Veteran Affairs and under
the color of Federal law.

34. In doing the aforementioned acts, Fister and Lopez assaulted Plaintiff in that they
intended to cause a harmful or offensive contact with Plaintiff and did in fact cause a harmful or
offensive contact with Plaintiff causing the apprehension of such tortious contact.

35. In doing the aforementioned acts, Fister and Lopez battered Plaintiff in that they
intended to cause a harmful or offensive contact with Plaintiff and did in fact cause a harmful or
offensive contact.

36. In doing the aforementioned acts, Fister and Lopez acted negligently in that they
owed a duty to Plaintiff to conform to the standard of care of reasonable police officers handling
a suspect in custody and that they failed to conform to the standard of care breaching that duty
and causing injury to Plaintiff.

37.  Indoing the aforementioned negligent acts, Fister and Lopez’s conduct created
and unreasonable risk of bodily harm to Plaintiff and caused Plaintiff emotional distress which
manifested itself by exacerbating the pre-existing psychological disorders from which Plaintiff
already suffered.

38. In doing the aforementioned acts, Fister and Lopez’s conduct was extreme and
outrageous and either intentional or reckless. Said conduct further caused Plaintiff severe
emotional distress and adverse psychological consequences.

39.  The aforementioned conduct of Lopez and Fister, was unnecessary, not excused
by any appropriate immunity and not a justified use of force. The aforementioned actions of
Lopez and Fister, if committed by a private party or non-government actor, would constitute the
torts of assault, battery, negligence and negligent and intentional infliction of emotional distress

under Arizona law and give rise to corresponding liability.
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40.  Asa proximate result of the aforementioned acts of Lopez and Fister, Plaintiff
suffered injuries and damages as set forth above and prayed for below.

41.  The United States of America by way of the Department of Veteran Affairs is
liable for the conduct of Lopez and Fister as asserted under the Federal Tort Claims Act.

PRAYER FOR RELIEF
WHEREFORE, Plaintiff prays for relief and demands judgment against Defendants, and
each of them, jointly and severally, as follows:

1. For judgment in favor of Plaintiff and against Defendants;

2. For all available general and special damages in the amount of $1,500,000.00 or
according to proof at trial;

3. For Punitive damages in the amount of $3,000,000.00 or an amount sufficient to

punish and deter Defendants from similar conduct in the future;

3. For all damages allowed by law;

4. For interest at the maximum legal rate pursuant to law;

5. For Costs and attorney’s fees if allowed by law;

6. For any other such relief, whether legal or equitable, that the Court deems just and

appropriate.

Dated: July 5, 2018 PICCUTA LAW GROUP, LLP

/sl AN

Charles Tony Piccuta
Attorneys for Plaintiff
Derrick Hathaway
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CLAIM FOR DAMAGE, INSTRUCTIONS: Piease read carefully the instructions on the Z%ENLSP??%V&E&S
reverse side and supply information requested on both sides of this .
INJ URY, OR DEATH form. Use additional sheet{s) if necessary. See reverse side for :
(AMEN DE D) additional instructions.
1. Submit to Appropriate Federal Agency: 2. Name, address of glaimant, and claimant's personal representative If any.
(See instructions on reverse). Number, Straet, City, State and 2ip code.

U.S. Department of Veteran Affairs & Veterans Health Admin. - | Derrick Hathaway, 5440 E. Main St., Apt. 125, Meza, AZ
Pacific-South, Office of Chief Counsel (644/200), 650 E. Indian 85205 C/O Piccuta Law Group, LLP-Charles Tony Piccuta,
Schoal Rd., Bldg. 24, Phoenix, AZ 85012 Esq., 400 W. Franklin Street, Monterey, CA 93940
‘Fax: (602) 212-2144 e _
3. TYPE OF EMPLOYMENT 4. DATE OF BIRTH 5. MARITAL STATUS ~ | 6. DATE AND DAY OF AGGIZENT - | 7. TIME (AM. OR P.M)

[] muwrrary CVILIAN | 28/11/1980 Single . 9/9/2015 Wadnesday | 10:45 AM (approx)

8. BASIS OF CLAIM (State in detall the known facts and cireumstances attending the damage, injury, or death, identifying persons and property invalved, the piace of cccurrence and
the cause thereof. Use additional pages if necassary). '

Hathaway is a veteran who went to the Veteran Medical Center at 650 Indian School Road in Phoenix, Arizona on September
9, 2015 for PTSD medications. While there, he was taken into custody by VA police, handcuffed and escorted to a station
holding cell. VA police officers (Fister, Lopez) then took Hathaway, while still handcuffed, and ran him face first into the back
wall of the holding cell. They then stammed him to the floor where two other officers joined in and hog-tied him. In the process,
an officer choked him with his hand. Hathaway sustalned a gash on his forehead and a complete ACL tear. See attachment.

Ae " PROPERTY DAMAGE
NAME AND ADDRESS OF OWNER, IF OTHER THAN CLAIMANT (Number, Sirest, Gity, State, and Zip Code).

BRIEFLY DESCRIBE THE PROFERTY, NATURE AND EXTENT OF THE DAMAGE AND THE LOCATION OF WHERE THE PROPERTY MAY BE INSPECTED.
(Ses instructions on reversa side).

19 PERSONAL INJURY/MWRONGFUL DEATH

STATE THE NATURE AND EXTENT OF EAGH INJURY OR CAUSE OF DEATH, WHICH FORMS THE BASIS OF THE CLAIM. IF OTHER THAN CLAIMANT, STATE THE NAME
OF THE INJURED PERSOM OR DECEDENT. : .

Hathaway sustained.an approxim'ate 2 inch gash/laceration on his forehead with permanent scarring. Hathaway sustained a
complete tear of ACL in left knee and multiple tears to left meniscus requiring complete ACL reconstruction.
' See Attachments hereto.

1. WITNESSES
NAME ADDRESS (Numbar, Street, City, State, and Zip Code)
Officer Daniel Ross, Officer Joseph Owens - In Possession of VA Police
Sat. Fister o In Possession of VA Police
Officer Dominic Lopez ' In Possession of VA Police
12. (See instructions on reverse}. AMOUNT OF CLAIM ({in dallars)
128, PROPERTY DAMAGE 12b. PERSONAL INJURY 12, WRONGFUL DEATH 12d. TOTAL {Failure to specify may cause
- forfeiture of your rights),
0 $1,350,000.00 0 $1,350,000.00

|+ cERTIFY THAT THE AMOUNT OF CLAIM COVERS ONLY DAMAGES AND INJURIES CAUSER BY THE INCIDENT ABOVE AND AGREE TO ACCEPT SAID AMOUNT IN
FULL SATISFACTION AND FINAL SETTLEMENT OF THiS CLAIM.

13a. 57

The claimant is Hable to ihe United States Gavarnment for a civil penalty of not {ess than Fina, imprisonment, or both. (Ses 18 U.5.C. 287, t001.)
5,000 and not more than $10,008, plus 3 times the amount of damages sustained
by the Government, {See 31 U.S.C. 3729).

RE nF 1 AIMANT iSoa inatrirtinne Aan revarcs cldal
Charles Tony Piccuta Attorney for
_~~Claimant Derrick Hathaway (949) 933-9883 Sept. 7, 2017

CIVIL PENALTY FOR PRESENTING CRIMINAL PENALTY FOR PRESENTING FRAUDULENT
FRAUDULENT GLAIM .- CLAIM OR MAKING FALSE STATEMENTS

! 130, PHONE NUMBER OF PERSON SIGNING FORM |14. DATE OF SIGNATURE

" Autharized for Local Reproduction NSN 7540-00-634-4046 STANDARD FORM 95 (REV. 2/2007)
‘Previous Editlon {s net Usable ._" . PRESCRIBED BY DEPT, OF JUSTICE
95109 28 CFR 14.2

Exhibit 1, pg. 1
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INSURANCE COVERAGE

In order that subrogation claims may be adjudicated, it is essential that the claimant provide the fellowing infarmation regarding the insurance coverage of the vehicle or property.

15. Do you carry accident Insurance? || Yes  If yes, give name and address of insurance company (Number, Street, City, State, and Zip Gode) and policy number. No

16. Have you filed a claim with your insurance carrier in this instance, and if so, is it full coverage or deductible? |:] Yos No

17. If deductible, state amaunt,

18. If a claim has been filed with your caier, what action has your insurer taken ar proposed to take with reference to your claim? (It is necessary that you ascertain these facts).

19. Do you cany public liabiilty and property damage insurance? D Yes If yes, give name and address of ihsurance carrier {(Number, Street, City, State, and Zip Code). No

INSTRUCTIONS

Claims presented under the Federal Tort Claims Act should be submitted directly to the "appropriate Federal agency" whose
employee(s) was involved in the incident. If the incident Involves more than one claimant, each claimant sheuld submit a separate

claim form.

Complete all items - Insert the word NONE where applicable.

A CLAIM SHALL BE DEEMED TO HAVE BEEN PRESENTED WHEN A FEDERAL
AGENCY RECEIVES FROM A CLAIMANT, HiS DULY AUTHORIZED AGENT, OR LEGAL
REPRESENTATIVE, AM EXECUTED STANDARD FORM 85 OR OTHER WRITTEN
NOTIFICATION OF AN INCIDENT, AGCOMPANIED BY A CLAIM FOR MONEY

Fallure to completely execute this form or to supply the requested material within
two years from the date the claim accrued may render your claim invalid. A claim
is deamed presehted when it is received by the appropriate agency, not when It is
mailad.

If instruction is needed in completing this form, the agency listed in Item #1 on the reverse
side may be cuntacted. Complete regulations pertaining to claims asserted under the
Federal Tort Claims Act can be found in Title 28, Code of Faderal Regulations, Part 14,
Many agenciss have published supplementing regulations. If more than one agency is
involved, please state sach agency.

The claim may be filled by a duly authonized agent or other legal representative, provided
evidence satisfaciory to the Government is submitted with the claim establishing express
atitharity to act for the claimant. A claim presented by an agent or legal representative
must be presented in the name of the claimant. If the claim is signed by the agent or
legal representative, it must show the fille or legal capacity of the person signing and be
accompanied by evidence of his/her autharity to present a claim on behalf of the claimant
as agent, executor, adminisirator, parent, guardian or other representative.

If claimant intends to file for both personal injury and property damage, the amount for
each must be shown in ifem number 12 of this form,

DAMAGES IN A SUBM CERTAIN FOR INJURY TO OR L.OSS OF PROPERTY, PERSONAL
INJURY, OR DEATH ALLEGED TO HAVE QCCURRED BY REASON OF THE INGIDENT.
THE CLAIM MUST BE PRESENTED TO THE APPROPRIATE FEDERAL AGENCY WITHIN
TWO YEARS AFTER THE CLAIM ACCRUES.

The amount claimed should be substantiated by competent evidence as follows:

{al In support of the claim for personal injury or death, the claimant should submit a
written report by the attending physician, showing the nature and extent of the Injury, the
rature and extgnt of treatment, the degras of perrnanent disakbility, if any, the prognosis,
and the period of hogpitallzation, or incapacitation, attaching itemized bills for medical,
hospital, or burial expenses actually incurred.

{b) In support of claims for damage to property, which has been or can be economically
repaired, the claimant should submit at least two itemized signed statemants or estimates
by rellable, disinterested concerns, or, if payment has been made, tha temizad signed
receipts evidencing payment.

{& In support of claims for damage to property which is not econamically repairable, or if
the property is lost or destroyed, the claimant should submit statements as to the original
cost of the property, the date of purchase, and the value of the property, both hefore and
after the accident. Such statements should be by disinterested competent persons,
preferably reputabie dealers or officials familiar with the type of property damaged, or by
two ar more competitive bidders, and should be certified as baing just and correet.

{t) Failure to specify a sum certain will render your claim invalid and may result in
forfelture of your rights.

PRIVACY ACT NOTICE

This Natica is provided in accordance with the Privacy Act, 5 U.S.C. 552a(e}(3), and
concems the information requested in the letter to which this Notice is attached,
A, Authority; The requested information is solicited pursuant to one ar more of the
following: & U.S.C. 301, 28 U.5.C. 501 et seq., 28 U.S.C. 2671 et seq., 28 C.F.R.
Part 14,

B. Principal Purpose: The information requested is to be used in evaluating claims.

C. Rouline Use: See the Notices of Systems of Records for the agency to whom you sre
subimitting this form for this information. ’

0. FEffect of Faifure to Respond: Disclosure is voluntary. However, failure to supply the
requested information or to exacute the farm may rendar your claim “invalid.”

PAPERWORK REDUCTION ACT NOTICE

This nofice is solely for the purpose of the Paperwork Reduction Act, 44 U.S.C. 3501, Public reporting burden for this callection of information is estimated to average & hours per
response, including the time for reviewing instructions, searching existing data sources, gatheting and maintaining the data needed, and completing and reviewlng the collection of
information. Send comments regarding this burden estimate or any other aspect of this collection of information, including suggestions for raducing this burden, to the Director, Torts
Branch, Attention: Paperwork Reduction Staff, Civil Division, U.8. Department of Justice, Washington, DC 20530 or to the Office of Management and Budget. Do not mail completed

farmis) to these addresses.

STANDARD FORM 95 REV. (2/2007) BACK

Exhibit 1, pg. 2
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Attachment to Notice of Government Claim Form 95 (Derrick Hathaway)

On September 9, 2015, Marine veteran, Derrick Hathaway, went to the Veteran Medical
Center at 650 Indian School Road in Phoenix, Arizona. While there, he was taken into police
custody and arrested. He was handcuffed with his hands behind his back and escorted by
multiple officers to a holding cell in the station. After the door to the holding cell was opened,
two officers, Sergeant Fister and Officer Lopez, took a hold of his upper body from behind and
ran him head and face first into the back of the holding cell. After forcefully pressing him against
the back wall, the two officers then slammed Hathaway to the hard floor of the holding cell
which aggression and force. As a result, Hathaway sustained an approximate 2 inch
gash/laceration to his forehead resulting in permanent scarring. Hathaway also sustained a
complete ACL tear and multiple tears of his meniscus requiring a complete ACL reconstruction
surgery.

After Hathaway was on the floor with his head gushing with blood, two other officers
joined in and put their weight on top of Hathaway. One of the officers choked Hathaway by
placing his hands around Hathaway’s throat. Hathaway could not breath. Hathaway was then
hog-tied and left on the floor until medical attention could be rendered.

At no time during the above described events did Hathaway resist any officer, strike any
officer, threaten any officer or take any other action that could be construed as aggressive or non-
compliant. The actions of the officers were unprovoked, unreasonable, unnecessary, uncalled for
and malicious. The officers used excessive force on Hathaway while he was in custody and while
he was handcuffed.

The above action by the officers, gives rise to claims for: 1) assault; 2) battery; 3)
negligence; 4) excessive force and 5) intentional infliction of emotional distress.

Hathaway has sustained damages including, but not limited to: pain, discomfort,
suffering, disability, disfigurement, loss of normal living, medical expenses, emotional distress,

anxiety, humiliation, loss of enjoyment of life and lost earnings, in an amount no less than
$1,350,000.00.
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I, Derrick Hathaway, by my signature below, hereby authorize Charles Tony |
Piccuta and the Piccuta Law Group, LLP, to present any and all claims that T
may have to the Department of Veteran Affairs with respect to an incident

that occured at the Veteran Medical Center in Phoenix, Arizona on September
9, 2015. I have retained them to represent me with respect to my clﬁims
against the United States and its officers with respect to the same.

~ Specifically, I authorize them to submit a notice of govemment‘ Elaim form
(Form 95) on my behalf and they are my duly authorized agent and legal

respresentatives for this purpose. They have express authority to act on my

behalf.

Executed this 29th day of August, 2017.

DATED:_08/20/2017 W(Q/E WAWM

Derek Hathaway
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B,I ORTHOQ CLINIC -DR. El\[ERSON
Januarv 20, 2016 o

Name: - Derrick Hathaway
Booking: T211131
Location: TOWR

Subjective: 34-year-old Derrick Hathaway is seen in followup on 1/20/16 at the LBJ Ortho
- Clinic. We originally saw him 10/21/15 with a left knee injury that occurred, he -
stated, “at the VA Hospital.” We diagnosed an ACL tear and sent him for MRL
The MRI is abnonnal

Objective:  He continues to have grossly positive Lachman’s and pivot shift with medial and
lateral joint line pain, no effusion. Knee is stable medially, Iaterally and .
posteriorly. Distal pulses good, capillary refill good. Negative calf pain, negative
Homan’s: Quadnceps patellar tendons are intact, thigh and calf compartments are

- soft. '
Assessment: 1. The MRI is abnormal with a complete tear of the ACL and some meniscus
- injuries of the left knee, :
Plan: 1. He needs and ACL reconstruction. We dlscussed this and he will apparently

be leaving the jail within a couple months or so. I suggest that he contact the
VA anthorities and apparently he has VA bepefits, and seck out the orthopedic
care and surgery that is appropriate,

2. If his stay is going to be extended here, another year or so, then we will seek -
outside orthopedic surgeon for this consideration.

3. linjected bis knee today. He certainly is a cand1date for anti- mﬂammatoncs,
- ibuprofen 800mg, possibly Ultram. :

4. 'We advised him, do not run, jurap, or pivot.
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Hathaway, Derrick (MR # 0038844336) : ' ' o
PACS lmages .
Show images for MBI knee left without [V conjrast .

External Result Report
External Resuit Report

Results | - _ MRl knee left without IV contrast (Order 8678150)

Result Information . o |
Result Status ' Signing Physician . Date - : Time:

~ Final result Daniel G. Gridley, MD - Nov 5, 2015 - 2:15 PM
Study Result ‘ B

EXAM DESGRIPTION:
MR{ KNEE LEFT WO IV CONTRAST
Accession #2612208 '

CLINICAL HISTORY:
. Sprain of knee, cruciate ligament, lefi, initial encounter

COMPARISON:
Nene.

TECHNIQUE:
Multiplanat and multi-sequience MRI |mages of the LEFT KNEE were obtained without intravenous
- or intra-articutar gadoliniurn.

- FINDINGS:
MENISCL: There is abnormal intrasubstance signal noted involving the posterior horm. of the
medial meniscus with cblique component extending to the inferior articular surface. Small
vertical tear of the lateral meniscus body extendlng to the superior artlcular surface.

COLLATERAL LIGAMENTS: MCL is intact. LCL complex is intact.
CRUCIATE LIGAMENTS: Complete ACL tear. PCL i |s intact.

EXTENSOR MECHANISM The mediai and lateral pateliar refinaculi are intact. Patellar tendon is.
intact. Quadriceps tendon is intact. Patellofemaral joint alignment is anatomic.

BONE/GARTILAGE: There is no bone marrow edema or fractu re line. There is no SIgnlflcant
chondral thmnmg

MISC ELLANEOUS
Thereis a small suprapatellar jOIﬂT effusion.

IMPRESSION:
1. Complete ACL tear.
. 2. 8mall lateral meniscus body vertical tear extending tc superior articular suriace and

nondispiaced posterior horn medial meniscal obhque tear extendmg to the inferior articular
surface. : : .
NOTE:

Report dictated by r931den1 Jason Young MD, 10459, The attendlng radlologlst's mgnature
indicates that the study has been mterpreted and the report. approved

Thank you for making MIHS a part of your patient care.
MIHS is an ACR Accredited Imaglng Facility.

Other Scans - MRI knee left without IV. contrasi
. Sean on 10/23/2015 2:26 PM by Kristy Mulnix : Referra g;tg!Form .

Imag!ng
MRI knee left wﬂhou‘f Y contra_j (Order #8678150} ol 111‘5!2015 Imagmg Informajlo

Result Hisiory
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Hathaway, Dertick {MR # 0038844838) N

MRI knee left without IV contrast (Order #8678150) on1 1}5!201 5 - Order Fiesult History Heport

Encounter ‘ Result Informat;on

'View Encounter T " Status

Final result (1 1!5!2015 2:45 PM)
Provider Status: Open

Lab Information
' MI-HS RAD

PACS Images ' .
Show images for MRI knee left w&thout [V contrast
Signed |
Electronically 81gned by Danisl G. Gr:dley MD on 11/5/15 at 1415 MST
Radiation Exposure Data

Derrick ‘Hathaway -

11/5/2015 7:30 AM MBRI Lower Extremity Department: Mmc Rad Mri  Description: Male DOB: 11/28/1980.
MRN: 0038844338 : CSN: 14410137 Provider- MRI 1.5T

ORDER INFORMATION - _ Maricopa Integrated Health System -

MRI knee left without IV contrasy [IMG1408]

(Order 8678150) Released By: Mario Yslas  Date: 11/5/2015
Imaging ) Authorizing: Jeffrey J. - Depariment: Maricopa Medical
Order: 8678150 ' : : Alvarez, MD _ Center: MRI

Order Information

Order DatefTirme Release Date/Time . Siart Date/Time _ End Date/Time
11/05/15 0727 AM - 11/05/15 07:27 AM . : 11/05/15 07:27 AM 11/5/2015

_ QOrder Detalls

Frequency Duration . Priorty : Order Class
None _ , 1 ocourrence - - Routine MIHS Performed

Original Order :
Qrdered On - ' Ordered By
10/23/2015 2:25 PM Kristy Muinix

Associated Diagnoses

- ICD-10-CM ICD-9-GM
Sprain of knee, cruciate ligament,  S83.502A - 8442
left, initial encounter ’ :

Comments
Additional clinical info for Radiologist:

Order Questions .
Questien- , - Answer . - Comment
Reason for exam: Sprain of knee, :
o ’ cruciate ligament, left,
initial encounter

* Appointments for this Order _
11/5/2015 7:30 AM _- 80 min MRI1.5T (Resource) Mmc Rad Mri

" Process Instructions
Patient should bring pain meds to be able to lie still and/or for pain control..
' Flemove jewelry, hair pins, loose fitting dentures and other articles contalmng metal prror to sending paﬂent to procedure

Collection Information

~ Resulting Agency: MIHS RAD
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" Hathaway, Derrick (MR#0038844338) : o

Verba_l Order_ Info.

Responsibie

Action Createdon  OrderMode . Enteredby  Comment Providar Signedby  Signed an
Ordering ~ 10/23/15 Qutreach/Transecribe Kristy Mulnix o Signature -

1425 - - - Not
: ' Required

Additional Information

Associated Reports
View Parent Engounter
Priorim and Order Dglail

Reprintable Requisition

MBI knee leff without IV contrast [Order #8678150} on 11/5/15
Additional Details

View Order Trackmg
Hathaway‘ Dernck (MR # 0038844338) Prmted by Vanessa Garcia [4{)0} at 11/6/15 10 53 AM
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i

LBJ] ORTHO CLINIC - DR. EMERSON

October 21 2015

Name:  Derrick Hathaway_
Booking: T211131

" Location:. TOWR . _ . . -
Subjective: - "34- -year-old Derrick Hathaway is seen 10/21/15 at the LBJ Ortho Chmc withan -

-injury that he sustained to his left knee on 09/09/15.

He states he was at the VA Hospital getting his PTSD medications as he is a
United States Marine Corp Veteran having served in Kosovo for five years. He
states the VA security police “beat me up.” This was in the VA Hospital. He was
- “jumped and hog tied” and was accused of “trespassing.” He states he is going to
-'be here until his release, then he will be going home. He works as a landscaper
and carpenter. :

Objective: -~ He has a grossly positive Lachman s and pivot shift. He has pain medial and
. ' lateral joint line. There is no effusion. The knee is stable medially, laterally and
~ posteriorly. Quadriceps pate].lar tendons are intact. Thigh and calf compartments
are soft. Negative calf pain, negative Homan’s. Ankle: dorsiflexion and plantar
flexion is satisfactory. There is no lymphedema.. Dlstal pulses caplllary refill is
good in the Jower extrem:ty

_ X-rays are pormal, _
. Assessment: 1. Torn ACL, probable torn meniscus, left knee.
Plan: 1. We will request an MRL '

2. We told him to notify the VA authorltles of the injury that occurred at the VA
Hospital. He will require an ACL. reconstruction.
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CUOL . 0T oV oooTroT

|
=

CLAIM FOR DAMAGE, INSTRUCTIONS: Please read carefully the instructions on the S%%“?qg”i’ﬁ%ﬁ%a
reverse side and supply information requested on both sides of this . a
|NJURY, OR DEATH form. Use additional sheet(s) if necessary. See reverse side for :
additional instructions.
1. Submiit to Appropriate Federal Agency: 2. Name, address of claimant, and claimant's personal representative if any.
: (See instructions on reverse). Number, Street, City, State and Zlp code.
U.S. Department of Veteran Affairs & Veterans Health Admin. - | Derrick Hathaway, 5440 E. Main St., Apt. 125, Meza, AZ
Pacific-South, Office of Chief Counsel (644/200), 650 E. Indian 85205 C/O Piccuta Law Group, LLP-Charles Tony Piccuta,
School Rd., Bldg. 24, Phoenix, AZ 85012 Esq., 400 W. Franklin Street, Monterey, CA 93940
‘Fax: (602) 212-2144 o
3. TYPE OF EMPLOYMENT 4, DATE OF BIRTH 5. MARITAL STATUS ~ | 6. DATE AND DAY OF ACCIDENT 7.TIME (AM. ORP.M.)
[ miLimary CIVILAN | 28/11/1980 Single 9/9/2015 Wednesday | 10:45 AM (approx)

8. BASIS OF CLAIM (State In detall the known facts and circumstances attending the damage, injury, or death, identifying persons and propetty involved, the place of occurrence and
the cause thereof. Use additional pages if necessary). ! ’

Hathaway is a veteran who went to the Veteran Medical Center at 650 Indian School Road in Phoenix, Arizona on September
9, 2015 for PTSD medications. While there, he was taken into custody by VA police, handcuffed and escorted to a station
holding cell. VA police officers (Fister, Lopez) then took Hathaway, while still handcuffed, and ran him face first into the back
wall of the holding cell. They then stammed him to the floor where two other officers joined in and hog-tied him. In the process,
an officer choked him with his hand. Hathaway sustained a gash on his forehead and a complete ACL tear. See attachment.

9, : PROPERTY DAMAGE
NAME AND ADDRESS OF OWNER, IF OTHER THAN CLAIMANT (Number, Street, City, State, and Zip Cods).

BRIEFLY DESCRIBE THE PROPERTY, NATURE AND EXTENT OF THE DAMAGE AND THE LOCATION OF WHERE THE PROPERTY MAY BE INSPECTED.
(See instructions on reverse side). E

e
o o B < i
o ] [ U :
10. . PERSONAL INJURY/WRONGFUL DEATH g B B
> £ -

STATE THE NATURE AND EXTENT OF EACH INJURY OR CAUSE OF DEATH, WHICH FORMS THE BASIS OF THE CLAIM. TF OTHER ZHENTTLAIMANT, STATE THE NAME
OF THE INJURED PERSON OR DECEDENT. : ‘ . 0 05 “m ;
. o g vov rn i

, , , . . . . AP e
Hathaway sustained an approximate 2 inch gash/laceration on his forehead with permanent scarrﬂé_ﬁ%’(ha}_&py s.uéj_'%uned a
complete tear of ACL in left knee and multiple tears to left meniscus requiring complete ACL recoﬁégjaqgion. I = '
' : >y U onw
A ARMA L A =

1 WITNE ez ;
. v SSES S 2
NAME ADDRESS (Number, Street, City, State, and leréoda) - 3
Officer Daniel Ross, Officer Joseph Owens In Possession of VA Police
Sgt. Fister ' ‘ A In Passession of VA Police
Officer Dominic Lopez In Possession of VA Police
12. {See instructions on reverse), AMOUNT OF CLAIM (in dollérs)
12a. PROPERTY DAMAGE ' 12b. PERSONAL INJURY 12¢. WRONGFUL DEATH 12d. TOTAL (Failure to specify may cause
K forfelture of your rights).
0 350000 0 | ¥ 359,000 —

|1 CERTIFY THAT THE AMOUNT OF CLAIM COVERS ONLY DAMAGES AND INJURI

ES CAUSED BY THE INCIDENT ABOVE AND AGREE TO ACCEPT SAID AMOUNT IN
FULL SATISFACTION AND FINAL SETTLEMENT OF THIS CLAIM.

13a. SIGNATURE OF CLAIMANT (See instructions on reverse side).

AN ES ToNY Precv

ATIOAMEY Tap cLMMANT_ P. yATHAWNY | (949) 933-9883 31/8/2017

13b. PHONE NUMBER OF PERSON SIGNING FORM [14. DATE OF SIGNATURE

CIVIL PENALTY FOR PRESENTING CRIMINAL PENALTY FOR PRESENTING FRAUDULENT
FRAUDUL!;NT CLAIM- CLAIM OR MAKING FALSE STATEMENTS
The claimant is liable to the United States Government for a civil penalty of not iess than Fine, imprisonment, or both. (See 18 U.S.C. 287, 1601 )

$5,000 and not more than $10,000, plus 3 times the amount of damages sustained
by the Government. (See 31 U.S.C. 3729).

" Authorized for Local Reproduction . NSN 7540-00-634-4046 STANDARD FORM 95 (REV. 2/2007)

Previous Edition is not Usable . . PRESCRIBED BY DEPT, OF JUSTICE
95-109 ' 26 CFR 14.2
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CERTIFICATE OF SERVICE

| hereby certify that on this 5th day of July 2018, | caused the foregoing
document to be electronically transmitted to the Clerk’s Office using the CM/ECF
System for filing and transmittal of a Notice of Electronic Filing to the following
CMI/ECF registrants:

Honorable Deborah M. Fine
United States District Court
401 West Washington
Phoenix, Arizona 85003

Elizabeth K. Sichi

Assistant U.S. Attorney

Two Renaissance Square

40 N. Central Avenue, Suite 1800
Phoenix, Arizona 85004

Email: Elizabeth.sichi@usdoj.gov

Is| Mickae! P Mzz{q«ez
Michael P. Vazquez

First Amended Complaint
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